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In	1887,	 the	U.S.	Supreme	Court	 laid	 the	 foundation	 for	
this	issue	in	Philadelphia and Southern Steamship Company v. 
Pennsylvania	by	addressing	the	question	of	whether	a	state	may	
impose	upon	a	company	incorporated	under	 its	 laws	a	 tax	on	
their	gross	receipts	for	the	transport	of	persons	and	property.12	




Congress	 does	 not	make	 “express	 regulations	with	 regard	 to	
interstate	commerce,	its	inaction	.	.	.	is	equivalent	to	a	declara-
tion	that	it	shall	be	free”	of	further	regulation.14
Under	a	similar	 line	of	reasoning,	 the	Court	 in	Dennis v. 
Higgins	reversed	a	decision	by	the	Supreme	Court	of	Nebraska,	
holding	 that	 retaliatory	 taxes	 and	 fees	 imposed	 by	 one	 state	
against	“motor	carriers”	registered	in	another	state	violated	the	
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Commerce	Clause.15	 Both	 the	Nebraska	 Supreme	Court	 and	
the	U.S.	Supreme	Court	agreed	that	in	this	particular	instance,	
the	 nature	 of	 the	 tax	 did	 violate	 the	 Commerce	 Clause,	 as	
it	 imposed	a	fee	only	on	carriers	“registered	outside	 the	state	
of	Nebraska	 .	 .	 .	 .”16	The	Court	clarifies	 that	while	 the	Com-
merce	Clause	only	addresses	Congressional	authority	to	regulate	
commerce,	 the	Court	has	historically	accepted	 the	 interpreta-
tion	that	this	delegation	of	power	acts	as	a	prohibition	against	
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bilise	the	climate	system	by	directly	managing	the	energy	balance	of	the	earth,	
thereby	overcoming	the	enhanced	greenhouse effect.”).
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